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 Insitutional Duty, Liability, and Risk Management   
Responding to the Current Environment of Higher Education  

“College administrators and campus law enforcement officers became motivated by fear of triggering legal liability and were encouraged to pursue strategies in their jobs that would minimize the risk of lawsuits but not necessarily reduce risk or injury. In short, the law encouraged the destruction of much of the student/university relationship outside the classroom.”  ~ Bickel and Lake 1999

Courts confront the law of student/university relations on a situational basis – one case at a time – and are demonstrably influenced by two counter balancing notions. On notion being the direct analogies between cases involving student injury and cases involving business responsibility, the other seeing the university as a unique environment, which deserves some protection from the rules. (Bickel and Lake, 105)


· Federally Legislated Mandates

· State Legislated Mandates

· Fiscal Issues

· Social and Political Climate Post 9-11

· Student Demographics  

· Judicial Decrees (Bickel and Lake)

In Loco Parentis Era 
Family based tort immunities of the time were used to protect the university from lawsuits regarding discipline, regulation, and punishment of students. The university acted as a surrogate parent

Civil Rights Era
Students acquired the privilege to exercise their constitutional rights on campus and seek protection from the courts. Universities were directed to treat students as adults 
Bystander Era
The courts began to approach lawsuits involving students and universities using the legal analytical tools of duty and no duty.  Emphasis in some cases was the belief that students are responsible for themselves.

Duty Era
The university and students have shared responsibility - in short we are seeing more decisions that indicate the end of the no-duty era and an emphasis on a belief that the university owes duty to students and students owe duty to themselves

.
· Administrative role in partnerships 

· Accept the newly defined responsibility 

· Appropriately utilize General Counsel to frame strategies for meeting the challenges of administrative responsibility

· Clearly communicate expectations to staff and students

· Design proactive processes to empower staff to create a safe and productive  environment 

· Respond appropriately to decisions and/or incidents that are not aligned with expectations 
· Student role in the partnership 

· Accept responsibility as both individuals and members of a community

· Embrace the proactive processes that serve as the foundation for their partnership with the institution 

· Design proactive processes to empower peers to create a safe and productive  Greek Community 

· Respond appropriately to decisions and/or incidents that are not aligned with expectations 


Preventive Law: A Model Approach 

A recent article in the Chronicle of Higher Education, by two prominent experts in higher education law, Kathleen Curry-Santora and William A. Kaplin, detailed the components of “Preventive Law”.  The writers support the notion that by constructing a healthy legal environment, the chance to avoid litigation is greatly increased.  Although the concept of preventive law encompasses multiple facets of higher education administration, a closer look shows that this approach bears a significant resemblance to what some, including myself, call “Proactive Risk Management”.

1. Encourage campus leaders to work with each other

2. Educate stakeholders about the legal implications of their actions

3. Disseminate information that informs people of policies and assists in making educated decisions.

4. Train everyone to identify warning signs and regularly evaluate programs

It is not a coincidence that the items listed above have common themes: planning, education and cooperation.  These are really the elements of both preventive law in general and proactive risk management.  As the saying goes, an ounce of prevention equals a pound of cure.  

Kathleen Curry Santora, and William A. Kaplin.  The Chronicle of Higher Education.  
April 18, 2003


A facilitator college balances rights and responsibilities; it is neither extremely authoritarian nor overly solicitous of student freedom.  Importantly, a facilitator college seeks shared responsibility rather than allocating it unilaterally or not at all. 
As facilitators, administrators, work with students, faculty, and staff to make intelligent, fair, and reasonable choices within the boundaries established by state, federal, and local laws, university rules, and the educational mission of the institution.  ~ The goal of the university is to advise students as well as staff and faculty of the potential and perceived risks involved in their activities.  Universities should also strive to facilitate the coordination of organization events and help student leaders take corrective actions and proactive steps to minimize accidental injury and/or loss. A facilitator institution seeks to balance the rights and responsibilities of students and the university. 
The Rights and Responsibilities of the Modern University:  Who Assumes the Risks of College Life? By Robert D. Bickel and Peter F. Lake.


The process of identifying the potential and perceived risks involved in campus activities and operations. It also includes monitoring organization activities and taking corrective actions and proactive steps to minimize accidental injury and/or loss.  

PREFF

1. Physical

2. Reputation

3. Emotional

4. Fiscal

5. Facilities 



Identify Organization protocol and guidelines for events/activities

Ask Basic questions

How does this event further the mission and purpose of the organization?

How will this event impact the broader University community?

Do we have the ability to plan this type of event?

Identify institutional policies that may govern the event/activity

Contract guidelines

Third party vendor insurance 

Food handling rules
Facility Management expectations/protocols 
1.   Identification

Prior to hosting an event, traveling to a conference or retreat, or participating in any other activity organizations should work, to identify the risks associated with that activity.  


2.
Pre-Evaluation

Once you have identified the risks associated with the organization’s activities, these risks should be evaluated to determine both the potential consequence to the organization, individuals participating in the activity, and/or the campus community should one of the risks be realized.  It is also important to think through the environment in which the event/activity is taking place and determine the probability of the risks occurring.


3.
Treatment

Once the risks have been evaluated, organizations must determine the most effective method for managing each risk.  Organizations may choose to do one of three things after evaluation:  eliminate, limit, or accept the risks.  Many campus events by their very nature involve some type and level of risk.  Therefore, the answer should not always be to eliminate the activity simply because the risk exists.  Instead, organization leadership in conjunction with key players and decision- makers should work to determine how to best manage and minimize the risks.

4.
Implementation

It is not enough to identify and plan for potential problems.  In order to be truly successful, an organization must follow through on the action items identified to mitigate and/or eliminate potential risks. Document your action plans, and educate members of the organization as well other participants on what the plan is, design steps in your plans that permit for monitoring potentially risky components of the activity to assure that plans are being followed. 

5.
Post -Evaluation 

Upon completion of an event, even an annual or regularly hosted event, organization leadership should evaluate the experience.  Reflecting back on an event or activity and identifying both those things that went well and those that were not as successful will provide valuable information for future events as well as future persons who hope to host the same or a similar event. 

· Identification of critical issues

· Identification of key players

· Self-assessment of existing policies, procedures and practices

· Develop common language/define terms

· Create a plan

· Educate

· Assessment  


Bickel, Robert D., Peter F. Lake. The Rights and Responsibilities of the


Modern University, Who Assumes the Risk of College Life? Carolina


Academic Press, 1999.

Kotter, John P. Leading Change. Harvard Business School Press, 1996.
Texas A&M University - http://studentactivities.tamu.edu/risk/
Arizona State University - http://www.asu.edu/studentlife/risk/index.html
Implementing Change 





Rethinking The Concept of Duty   





Changing Environment of Higher Education: Defining the University /Student Relationship 
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Recommended Resources





A Guiding Philosophy of Shared Responsibility  





Stages of Effective Risk Management 





Proactive Risk Management 





Creating Change 














